VoiceLess Voice Test
(By Girish Panju M.S., Deputy Director of Prosecution, Kottayam)

of 2005 Cr.P.C. has made some revolutionary changes in the
field Qp;:c:srgg:ttigcgfz griminal cases. Section authorizes the police ofﬁcer not beflow. the
. k of a Sub Inspector to request a medical practitioner to conduct various examinations
ir:gluding, examination of blood, blood stain, .ser.ner'm swgbs ir? case ofpse:lt_JaI ngnscfcsﬁ
sputum and sweat, hair samples and finger nail clippings including DNA Profiling a

other tests of an accused which the doctor thinks necessary (See Section 53 CrPC)
Section 53A Cr.P.C. i

the radical changes in Section 53
and the incorporation of Section 53A another milestone in the field of investigation by way

of amendment is the introduction of Section 311A. Section 311A authorize the magistrate

to direct a person including an accused to give specimen signature or handwriting for the
purpose of investigation or any proceedings under the Code.

Or evidence by the accused amounts to self incrimination and is
guaranteed to the accused under Article 20(3)
that no person accused of any offence shall b
In various judgments of our constitutional co

violative of the rights
of our Constitution. Article 20(3) simply says
€ Compelled to be a witness against himself.
urts it was répeatedly held that the protection

But it is also settied by various courts that immunity under Article 20(3) does not extend
'9 “mpulsory production of material objects or compulsion t

0 give specimen writing, specimen
";g\t:ture, finger impression Or compulsory exhibition of body or giving of blood sbecimens. In
of Bo

mbay v. Kathikaly reported in 1961 KLT 74 (SC), AIR 1961 SC 1808 our Hon'ble
Apex Coyrt took the vij : i '
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discarded on the ground of infringement of the protection guaranteed under Article 204 )
In A.A Mulla v. State of Maharashtra reported in AIR 1997 SC 14z'11 the cqurt ook the viey,
that when no penalty is prescribed for the contravention in quegtnon thg right under Articte
20(3) does not apply. Itis also significant to note that the protection against compulsion ‘0
be a witness” is confined to a person “accused of any offence” and it is not applicable tq 2
witness. But Sections 132 and 148 of the Indian Evidence Act confers protection agains
self incimination to witnesses in civil and criminal courts. In R.Dinesh Kumar v. State Rep.
Inspector of Police reported in 2015 Cr.L.J. 2362 Madras High Court took the view that
Section 132 deserves most liberal construction and no prosecution can be launched against
the maker of the statement on the basis of the answers given by a person while deposing
as witness before court. Again the polygraph test and brain finger printing tests where
subjected 1o the consideration of our constitutional court in Selvi v. State of Karnataka
reported in AIR 2010 SC 1974 and took the view that those are testimonial compulsions
and the bar under Article 20(3) will apply. At the same time it is repeatedly heid by our
Hon'ble Apex Court that taking specimen finger prints and handwritings from the accused
' constitutionally valid and not hit by Article 20(3). See State through SPE and C.B.l A.P
v. M_Knshnamohan reported in 2008 (4) KLT Suppl.722 (SC) = AIR 2008 SC 368.

Ritesh Sinha v. State of U.P. was decided by two Judges bench consisting of Justice
Ranjanz P Desai and Justice Aftab Alam. Both of them delivered two separate judgments.
The view taken by Justice Ranjana P.Desai is that direction to give voice sample is not
vioiative of Article 20(3). According to her voice sample is like finger print impression,
signature or specimen handwriting of an accused. Hon'ble Justice further added that
gving of voice sample cannot be included in the expression “to be a witness” because by
gving voice sample accused does not convey any information based upon his personai
“rowieage which will incriminate him. Hon'ble Justice further added that giving of voice
sampie is merely giving of an identification data to the investigating agency and he s
not subjected 1o any testimonial compulsion. It is nothing but a physical characteristic of
the accused Hon'ble Judge further observed that voice sample can be included in the

what & the bar in laking \
wiiling can be adopted i, laking voice sz |
single Judge has relied upo U Voice sample aiso To arrive at that conclusion Hon™
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Court Is that to attract the barriers of testimonial compulsiqn t'her.e shquld be a qirgction
to the accused to do anything or to make any statement indicating his comphcrty‘m an
offence, in any manner. The direction to provide voice sample of the accqsed will not in any
way amount fo testimonial compulsion because the direction is not to give any §tatement
touching the offence or concerning his role or complicity in the offence. A mere'dnrectlon to
provide specimen voice sample is equal to that of providing hand writing, specimen thumb
Impression, or impression of foot or palm or finger, Hon'ble Supreme Court further held that
if there is a positive direction to the accused to make some statements or to do some?hm'g
against his will or without his consent touching the allegation in the case, certaintly it will
amount to testimonial compulsion. In Prathap’s case our Hon'ble High Court observed
that the spirit of Section 311A Cr.P.C authorizing collection of specimen hand writing and
signature can very well be applied in the case of voice sample also. The High Court further
clarified that even though there is no specific provision in any law to authorize a particular

course of action to take voice sample, the trial court can use its inherent or ancillary powers

to do justice. The above mentioned Prathap’s case was decided by a single Judge of our
Hon'ble High Court on 7th July 2017.

Again a similar matter was decided b
Roopesh v. Union of India reported in 201
a complete different view that neither Se
of Prisoners Act can be invoked to co
sample of the accused. The finding in
Division Bench consisting of two learne

y two learned Judges of our Hon'ble High Court in
8(1) KLT 23 in which our Hon’ble High Court took
ction 311A of Cr.P.C. nor Section 5 of Identification
nfer powers on the Magistrate to direct the voice
Prathap’s case was vehemently attacked and the

verdict of the apex court yet to be pronounced. Again the entire legal community is awaiting
the decision of the Hon'ble Supreme Court.

Tail plece

A buffal?) was running like mad
Elephant asked “Why are you running"?
Buffalo: - They are arresting all cows
Elephant: - Byt you are not a cowl|
Buffalo: - Dear it will take minimum 20

years o prove that in an Indian Court
The Elephant also started running.
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