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IdeaEmbracedinSection27oftheIndianEvidenceAct,

ARevision

(ByAbdulKhaderKunjuS,Asst.PublicProsecutor,Alappuzha,Kerala)

Introduction

Extrapolatingtheadmissiblepartfrom thestatementoftheaccusedintermsof

section27oftheIndianEvidenceAct(theAct)isalwaysanintriguingdiscoveryforthe

court.Wehaveplenitudeofprecedentspertainstothisprovision,but,itseems,overthe

yearsthelaw expoundedbythepioneersisbeingignoredgradually,andhencea

rereadingisnecessitated,Ithink.Thereisnodisputethatthecoreofthesection27of

the Actis the ‘factdiscovered’,but,attimes,the interpretations given by the

Constitutionalcourtsastotheissuethe‘factdiscovered’areabstract.Letmesayfirst

thatthepointunderdiscussionisnomorearesintegrainthewakeofthefamousand

oftquoteddecisioninPulukuriKottayyav.Emperor1(Kottayya,forshort).Thoughthis

decisionisapre-Constitutionalone,ourSupremeCourtreiteratedthatitisalocus

classicus2.TheSupremeCourtinajudgementevendefendedKottayya3.

Ourpointofdiscussionarisesfrom themeaninggivenbytheSupremeCourtin

differentcasesastothelegalaspect,the‘factdiscovered’.InsomecasestheCourt

opinedthatthe‘factdiscovered’isnotthephysicalobjectproduced,buttheknowledge

oftheaccused,onwhoseinformationthephysicalobjectisrecovered.Insomecases

theCourtheldthatthe‘factdiscovered’isthephysicalobjectproduced.Inyetanother

setofcases,theCourtsaidthatadiscoveryofafactincludestheobjectfound,the

placefrom whichitisproducedandtheknowledgeoftheaccusedastoitsexistence4.

InInspectorofPolice,TamilNaduvs.Balaprasanna5,itwasheldthat“[A]tonetimeit

washeldthattheexpression"factdiscovered"inthesectionisrestrictedtoaphysical

ormaterialfactwhichcanbeperceivedbythesenses,andthatitdoesnotincludea

mentalfact,now itisfairlysettledthattheexpression"factdiscovered"includesnot

onlythephysicalobjectproduced,butalsotheplacefrom whichitisproducedandthe

knowledgeoftheaccusedastothis,asnotedinPulukuriKottaya'scase”.InState

(N.C.T.ofDelhi)vs.NavjotSandhu6,theCourtobservedthat“[W]eareoftheviewthat

Kotayya'scaseisanauthorityforthepropositionthat'discoveryoffact'cannotbe

equatedtotheobjectproducedorfound.Itismorethanthat.Thediscoveryoffact

1 AIR1947PC67
2 StateofRajasthanvs.BhupSingh[(1997)10SCC675],

AnterSinghvs.StateofRajasthan(2004CriLJ1380)
3 PandurangKaluPatelv.StateofMaharashtra(2002CriLJ1003)
4 UdaiBhanvs.TheStateofUttarPradesh(AIR1962SC1118),MohmedInayatullahvs.TheStateof

Maharashtra(AIR1976SC483)
5 2008CriLJ4332
6 AIR2005SC3820
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arisesbyreasonofthefactthattheinformationgivenbytheaccusedexhibitedthe

knowledgeorthementalawarenessoftheinformantastoitsexistenceataparticular

place”.Ina recentjudgmenttheSupremeCourtobservedthatitisasettledlegal

positionthatthefactsneednotbeself-probatoryandtheword‘fact’ascontemplated

inSection27oftheEvidenceActisnotlimitedto‘actualphysicalmaterialobject’7.

(Emphasisadded).

The above propositions made differently with respectto the aspect‘fact

discovered’withinthemeaningofsection27oftheActcreateanideathatmaterial

objectisalsoafactwithinthemeaningofthissection.Let’sexamineexactlywhatit

wouldbe.

OnlyInformationCanbeProved.

Inviewoftherudimentaryprincipleslet’squotethesectionfirst.

“27. How much of information received from accused may be

proved.—Providedthat,whenanyfactisdeposedtoasdiscoveredinconsequenceof

informationreceivedfrom apersonaccusedofanyoffence,inthecustodyofapolice

officer,somuchofsuchinformation,whetheritamountstoaconfessionornot,as

relatesdistinctlytothefacttherebydiscovered,maybeproved.” Thissectionrunsas

aprovisotothelastprecedingsections.

Hence,toinvokethisprovisionoflaw,tosaysimply,(1)theremustbeaperson

accusedofanoffence,(2)hemustbeincustodyofthepolice,(3)hemusthavegiven

someinformation,whetheritamountstoaconfessionornot,tothepolice,(4)in

consequencetotheinformationsoreceived,discoveryofsomefactmusthavebeen

made,(5)thefactsodiscoveredmustbedeposedbythepoliceofficerand(6)that

informationmustbe‘distinctly’relatedtothefactsodiscovered.Ifalltheseconditions

aresatisfied‘somuchoftheinformation’givenbytheaccusedmaybeproved.

‘Fact’UndertheAct.

Section3oftheActinterpretstheterm ‘fact’.Itmeans(1) anything,stateof

things,orrelationofthings,capableofbeingperceivedbythesenses;(2) anymental

conditionofwhichanypersonisconscious.Theillustrationtothesecondclausemales

clearthatanymentalelementincluding thata person holds certain knowledge

(regardingsomething)alsoisafact.So,inadditiontothetangiblematerials,mental

conditionsalsoarefactswithinthemeaningoftheAct.

WhatisPermittedtobeProved?

Theprinciplelaiddownins.27oftheActisconfirmationbysubsequentevents.

Itpermitsthepolicetoprovesomeinformationgivenbytheaccused.What,infact,that

informationis?Thisinformation,accordingtos.27,mustbedistinctlyrelatedtothe

factdiscoveredbythem inconsequenceofthatinformationgivenbytheaccused.

Some of the meanings of the word ‘distinctly’are ‘directly’,‘indubitably’and

7 AsarMohammadvs.TheStateofU.P(AIR2018SC5264)
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‘unmistakably’.Sotheinformationmustbedirectlyorundoubtedlyrelatedtothefact

discovered.That’swhythediscoveryofafactisenvisaged.Discoveryhasitsusual

meaningthatsomethingwastherebutnotknowntoothers,andwhenitisrevealeditis

discovered.So,bythediscoveryofthefactthereoccurssomereliabilitythatthe

informationgivenbytheaccusedwascorrect,andhencethepolicearepermittedto

provethatinformation.Thisisthewaytheinformationisconfirmed.

Fact-PhysicalorMental?

Shouldthe‘factdiscovered’beamaterialcapableofbeingperceivedbysenses

suchasaweaponofoffence,thebodyofaslayed,acontrabandarticle,astolengood,

anodouroranillicitobject?Orbeitamentalfactsuchastheknowledgeofthe

accusedthataparticularpersonisinvolvedinacriminalconspiracy,oraparticular

placewasusedforhatchingconspiracyetc.?Elsecouldthatfactbeofboth.

Supposeanaccusedgivesinformationthathehidtheknifeusedforthemurder

inadig,andasaconsequenceofwhichthepolicefindsit.Inthiscaseheadmits

beforethepolicethattheknifewasusedforthemurder.Basedontheinformationa

knifewasfound.So,aftertherecoveryoftheknife,canthecourtconcludethatthe

murderisproved?Orisitaffordsaguaranteethatthatparticularknifewasusedforthe

murder?

Inthefirstsense,considertheknife(thematerialobject)isthe‘factdiscovered’.

Thenthefactsrelatedtotheknife,itspastuser,itsstateofaffairsetc.alsobecomes

relevantsincethesectionprovidesfortheproofoftheinformationrelatesdistinctlyto

thatfact.Ifotherfactsconnectedwiththeknifecanbeproved,thefactsclosetothat

knifesuchasthefactum ofmurderalsocanbeproved.Isthispermittedbylaw?

Inthesecondsense,considerthatthe‘factdiscovered’isthementalfactthat

theknowledgeoftheaccusedregardingtheplacefrom wheretheobjectwasproduced

andtheaccusedknew thatplace,andalso hekeptitthere(whenauthorshipof

concealmentalsofindsplace).Now,itcanbeseenthattheinformationdirectlyrelates

to the‘factdiscovered’emanatesfrom theinformationprovided,thatisthesaid

knowledgeoftheaccused.

Itisworthwhiletonotethatthepropositionthe‘factdiscovered’istheknifehas

beenruledoutinKottayya.ThePrivyCouncilcommentsthattheknifewasdiscovered

longago.ItwasalsoobservedinKottayyathatifthisbetheeffect(the‘factdiscovered’

beingtheknife)ofSection27,littlesubstancewouldremaininthebanimposedbythe

twoprecedingsectionsonconfessionsmadetothepolice,orbypersonsinpolice

custody.8Thus,Kottayyaclearsthatthe‘factdiscovered’isonlythementalelementof

theinformerthatheknewtheplacewherethematerialobjectisfound,referringtothe

materialobject(physicalfact).Referencetothematerialobjectdoesnotattributethat

thephysicalfactalsocomeswithinthecategoryof‘factdiscovered’.Thisisclearfrom

thestatementofJohnBeaumont,Jthatitisfallacioustotreatthe"factdiscovered"

8PulukuriKottayya,para9
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withinthesectionasequivalenttotheobjectproduced.9

So,Ithink,attributingthatmaterialfactalsowouldcomewithinthemeaningof

‘factdiscovered’isbeyondtherealscopeofsection27.Thenthedoubtwhichmay

ariseiscouldtherebethe‘factdiscovered’intheabsenceofthematerialrecovered?

Generally‘No’.Itis,therefore,the‘factdiscovered’isthementalelementofthe

knowledgeoftheaccusedregardingtheplacewherethematerialwasfoundwith

referencetothematerialobjectrecovered.

Conclusion.

Asthephysicalfactisnotatallthe‘factdiscovered’withinthemeaningof

section27oftheAct,stampingthatmaterialobjectalsoasa‘factdiscovered’eitherby

sayingthatmaterialfactalsoincludesinthe‘factdiscovered’orthe‘factdiscovered’is

notlimitedtomentalfactismisreadingofsection27oftheAct,Ihumblyopine.Hence

let’sexpectthatthelawinregardwillbereplenished.

____

9PulukuriKottayaAIR1947PC67Para10


