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Introduction.

NationalInvestigation Agency (NIA/Agency)was constituted by the NIA Act,2008 forthe
investigationandprosecutionofoffencesaffectingthenationalsecurity,sovereigntyandintegrityofthe
nation.TheAgencybecamewell-knownamongthepublicastheinvestigationofoffencesunderthe
UnlawfulActivities(Prevention)Act,1967(thelawofterrorism)ismainlydonebyit.UAPAisoneofthe
ActsadheredtothescheduletotheNIAAct.TheAgencyisassignedwiththepanIndiajurisdictionto
investigatetheoffencescoveredintheActsscheduledtherein.Therearepredominantdivergentopinions
among thejuristsand politiciansasto theproprietyto passalegislation authorizing theCentral
Governmenttodecidetoentrusttheinvestigationofoffencestoanyagencywithouttheconsentofthe
StateGovernment,sinceconstitutionallyitisconsideredthatthepublicorderandpolicingarethesubject
matteroftheStateGovernment,andinthecaseofcriminallaw andcriminalprocedureboththe
Governmentsenjoypowerssimultaneously.

TheWaytheInvestigationisReroutedtotheNIA.

Section6oftheNIAActempowerstheCentralGovernmenttousurptheinvestigation.Itstipulates
thatwheneveracaseofscheduledoffencesisregisteredatanypolicestationinIndia,theofficer-in-
chargeofthepolicestationshallforwardthereporttotheStateGovernment,which,inturnshallbe
forwardedexpeditiouslytotheCentralGovernmentandwithinfifteendaysfrom thedateofreceiptofit,
thelattershalldetermine,onthebasisofinformationmadeavailablebytheformerorreceivedfrom other
sources,whethertheoffenceisascheduledoffenceornotandalsowhether,havingregardtothegravity
oftheoffenceandotherrelevantfactors,itisafitcasetobeinvestigatedbytheAgency.IftheCentral
GovernmentisoftheopinionthatitistobeinvestigatedbytheAgency,itshalldirecttheAgencyto
conducttheinvestigation.Thisapart,inanycase,iftheCentralGovernmentisoftheopinionthata
scheduledoffencehasbeencommittedwhichisrequiredtobeinvestigatedundertheNIAAct,itmaysuo
motudirecttheAgencytoinvestigateit.OncetheCentralGovernmenthastakenthedecisionentrusting
theinvestigationtoNIA,theStateGovernmentanditspoliceofficerinvestigatingtheoffenceshall
forthwithtransmittherelevantdocumentsandrecordstotheAgencysansproceedingfurther.Tillthe
Agencytakesuptheinvestigation,itshallbethedutyoftheofficer-in-chargeofthepolicestationto
continuetheinvestigation.OfoffencestowhichtheNIAActextendscommittedoutsideIndia,theCentral
GovernmentmaydirecttheAgencytoregisterthecaseandtakeupinvestigationasifsuchoffencehas
beencommittedinIndia.

Theprovisionoflawbeingtheabove,itisapparentthattheStateGovernmentshavenosayifthe
CentralGovernmentdecidestogetthecasesinvestigatedbytheNIA.Thelegalsanctityofgivingsucha
powerbyastatuteisbeingexaminedhere.

FederalSystem andtheSeparationofPowers

Thefederalsystem ofgovernancehasbeenevolvedtobindthecountryintoonepoliticalunion

severalautonomous,distinct,separateanddisparatepoliticalentitiesoradministrativeunits.
Thedistribution oflegislative powers between the Centre and the States is the mostimportant
characteristic,ratherthecore,ofanyfederalsystem.1 Thisessentialfeatureoffederalsystem is
discerniblefrom thethreelistssuchastheUnionList,StateListandtheConcurrentListcomeunder
SeventhScheduleoftheConstitution.Itisneedlesstosaythatencroachingintothedominionallottedto
onebytheotherwouldaffectthesmoothfunctioningofthefederalsystem.
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AsregardstheinvestigationofoffencecommittedinaState,itwasheldbytheSupremeCourt,that
keepinginviewthevariousentriescontainedinListIoftheSeventhScheduleoftheConstitution,there
cannotbeanydoubtwhatsoeverthatinthematterofinvestigationofthemattercommittedinaState,the
jurisdictionoftheCentralGovernmentisexcluded2.

ConstitutionalValidityoftheNIAAct.

TheConstitutionalvalidityoftheNIAActhasbeenchallengedbeforetheBombayHighCourtin
PragyasinghThakurvs.StateofMaharashtra,ATS,Mumbai,UoIandNIA3 contendingthattheParliament
lackscompetencytoconstituteanagencyfortheinvestigationofoffencesasthepolicingstandsinthe
StateListoftheSeventhScheduletotheConstitution.TheCourtrejectedthecontentionbynotingthe
entriesinList-IandinList-IIIandbyreadingthem togetherandharmoniouslycametotheconclusionthat
theParliamentiscompetenttoenacttheNIAAct.TheCourthasconsideredthatwhentheparliamentis
competenttoenactthelaw forthesubjectsenumeratedinthescheduletotheNIAAct,itisequally
competenttocreateanagencyfortheinvestigationoftheoffencesspecifiedinit.Anotheraspect
consideredbytheCourtwastheEntry8ofListI(UnionList)entitledas"CentralBureauofIntelligence
andInvestigation”.ItwasobservedthatifsuchCentralBureauofIntelligenceandInvestigationcouldbe
setupbytheParliament,then,thepowerscouldnotberestrictedwhenitdecidestoenactalegislationso
astoconstituteanInvestigatingAgencyatthenationalleveltoinvestigateandprosecuteoffences
affectingthesovereignty,securityandintegrityofIndia,securityofState,friendlyrelationswithforeign
States,etc.Inadditiontothis,theCourtheldthatevenifitisassumedthattheStatehaspowertomakea
lawinrelationtoPolice,stillgoingbythewidewordingofEntry-1andEntry-2ofList-III,theConcurrent
List,itisclearthattheParliamentiscompetenttoenacttheNIAAct,2008.

AllegationsofPoliticalAffabilityoftheNIA.

Toitsshame,theNIA,thoughitisinitsspringtimestill,hadalreadyinvitedallegationsofpolitical
courtesyandpartialitytowardsaparticularsect.FirstshockingrevelationwasmadebyitsownSpecial
PublicProsecutorSmt.RohiniSalian.4 Shehadappearedinthe2008Malegaonblastcaseinvolving
Hinduextremists.On25/6/2015shesaidthattheAgencytoldhertogosoftinthecaseafterthenew
governmenttookoverattheCentre.Inanothercase,inwhichpersonshavingstrongconnectionwithRSS
weretheaccused(AjmirDargahBombBlastCase),whenmostofthekeyaccusedwereacquitted,the
‘scroll.in’reportedon14/8/20155that‘NotjustRohiniSalian:PublicProsecutorinAjmerblastcaseisalso
unhappywithNIA’asthePublicprosecutorexpresseddisappointmentwiththe lackofinterestshownby
theNIAduringthetrial.InothercaseslikeSamjhautaExpressbombblastcase6andHyderabadMecca
MasjidBlastCase7alsotheconductofNIAwassaidtobedoubtful.

TheinstancesofNIA goingaffablewithaccusedbelongtoaparticularsectindicatesthatthe
historyoftheNIAisnotanunblemishedone.ItisnotoutofplacetonotethatseveralStateinvestigating
agenciesandtheCBIwereprovedtohaveinvestigatedterrorrelatedcasesinintelligentmanner.Though
itwasbeforetheformationofNIAtheinvestigationofBombayattack(AjmalKasab’sCase)andthe
ParliamentattackcasesweredonebyStateinvestigatingagenciesinbefittingmanner.Itislearntthatthe
StateGovernmentofKeralaalsoisinitswaytoform aStatelevelAnti-TerroristSquad.

IssuesRelatedtoOffencesofNationalSecurity

AlltheoffencescomingunderthescheduletotheNIA Actareoffencespertainingtonational
security.Itcanbearguedthat,unlessthereisacentrallyconstitutedagencyfortheinvestigationofsuch
offencestherealgoalcannotbeaccomplished.Thisargumentisirrelevantforthereasons,ontheone
handthattheinvestigationofoffencesandprosecutionoftheaccusedistopunishtheguiltyand
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whoeveristheagencyinvestigatingthecase,ifthataim isassuredtherewillbenodifference,andonthe
other,iftheConstitutiondoesnotenvisagesuchacentralpoliceagency,itcannotbeestablished.Ifitisa
matterofexpertiseitcanbeachievedifspecialbodiesareconstitutedforinvestigationofsuchcases.It
cannotbeassumedthatthepoliceofficersoftheStatearenotadeptininvestigation.Andifatallitis
acceptedthatthatargumentisrelevant,presupposingapermissionoftheStateGovernmentforsuchan
investigationtobedonebythecentralagencycannotbeconsideredunwarrantedsincetheprimary
presumptionmustbethattheStateGovernmentsdonothaveanyinterestagainstthelargerinterestof
thenation.

ScopetoQuestiontheConstitutionalValidityoftheNIAActNotExhausted.

EventhoughtheBombayHighCourtheldthattheNIAActisconstitutionallyvalid,itisputforward
thattherearesomeimportantmattersleftoutbytheCourtfrom addressingtherewith.TheCourtdidnot
sayincleartermsthattheParliamentonlyhasthepowertoconstituteanagencyfortheinvestigationof
theoffencescoveredinthescheduletotheNIAAct.TheCourtwasofcertainopinionthatboththeState
LegislatureandtheParliamenthasthepowertolegislateitbeingapieceoflegislationconcerning
criminalprocedure.ItiscorrectthatthecriminalprocedureisoneoftheitemsintheConcurrentListso
thatboththeseLegislaturescanenactlaw forthecriminalprocedure.AspertheCodeofCriminal
Procedure,1973,thepowertoinvestigateintotheoffenceisvestedwiththestationhouseofficerto
whom theinformationregardingthecommissionofacognizableoffenceisreported.And,ineithercase,
whetheritisacognizableornon-cognizablecase,iftheinformationisgiventosuchofficer,itishisduty
toenteritintoaregisterprescribedbytheStateGovernment(s.154and155oftheCode).Thepolice
stationisdefinedtomeanasanypostorplacedeclaredgenerallyorspeciallybytheStateGovernment,
tobeapolicestation,includinganylocalareaspecifiedbytheStateGovernmentinthisbehalf(s.2[s]).
TheNIAActdoesn’tcontemplateanysuchpolicestation,whereasitss.3(3)onlyconsidersthatthe
officersoftheNIAwouldbetheofficer-in-chargeofpolicestationinwhichheispresent.Thepolice
station,aspertheCodestillremainstobethesame.ThepowergiventotheStateGovernmentto
investigateintotheoffencesbyprovisionsintheCrPCistheproductoftheConstitutionalmandate
(containedintheListIIoftheSeventhschedule).IftheCentralGovernmentformsanAgencyforthe
investigationofcases,itmustconform tothatcommandespeciallywhenEntryNo.2inListIIispolice.

Thusitisclearthatthepowertoinvestigatetheoffencestandsintherealm oftheState
Government,though the powerto enactthe law relating to criminalprocedure comes underthe
ConcurrentList.IfatalltheParliamentenactstheprocedurallaw,itcanonlyvestthepowertoinvestigate
crimeswiththeStateGovernment.

Inthisjuncture,itwouldbeprofitabletohavealookintothemindsoftheframersofthe
ConstitutionasregardstheinvestigativepowersoftheStatebypryingtotheConstituentAssembly
debates.TheBombayHighCourt,inPragyasingh’scase(supra)hasgivenmuchemphasisontheEntry8
ofUnionListentitled "CentralBureauofIntelligenceand Investigation".TheConstituentAssembly
DebateswouldshowthatbymakingsuchanEntrytheframersoftheConstitutiondidnotintenttogive
powerstotheCentralGovernmentforinvestigatingcrimes.On29August,1949therewasaheated
discussiononthisparticularEntryintheAssembly.TheoriginalEntrywas"CentralIntelligenceBureau".
Whenitwasproposedtomakeitasitstandsnow,therewereobjections.Dr.B.R.Ambedkarsaidonthis
proposal:

TheideaisthisthatattheUnionofficethereshouldbeasortofBureauwhichwillcollectallinformationwith
regardtoanykindofcrimethatisbeingcommittedbypeoplethroughouttheterritoryofIndiaandalsomake
aninvestigationastowhethertheinformationthathasbeensuppliedtothem iscorrectornotandtherebybe
abletoinform theProvincialGovernmentastowhatisgoingoninthedifferentpartsof'Indiasothatthey
mightthemselvesbeinapositiontoexercisetheirPolicepowersinamuchbettermannerthantheymightbe
abletodootherwiseandintheabsenceofsuchinformation.8

Againtherewerediscussions.Oneofthemembers,interalia,pointedoutthatthemembershave
alreadyconcededtotheideathattheinvestigationofcrimeisaprovincialsubjectandtherefore,ifthe
Assemblynow allow theCentralGovernmentalsotoinvestigate,theresultwouldbethatforasingle
crimetheremustbetwoparallelinvestigations,onebytheUnionGovernmentandotherbytheState
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Government.Themembersdemandedto deletetheword‘andinvestigation’from theEntry.Then,
summingupthediscussion,Dr.B.R.Ambedkarsaid:

Thepointofthematteris,theword"investigation"heredoesnotpermitandwillnotpermitthemakingofan
investigationintoacrimebecausethat'matterundertheCriminalProcedureCodeisleftexclusivelytoa
policeofficer.PoliceisexclusivelyaStatesubject;ithasnoplaceintheUnionList.Theword"investigation"
therefore isintended to covergeneralenquiryforthepurpose offinding outwhatisgoing on.This
investigationisnotinvestigationpreparatorytothefilingofachargeagainstanoffenderwhichonlyapolice
officerunderthe,CriminalProcedureCodecando.9

From theabove,twoaspectsareclear.ThemandateoftheConstitutionisnottogivepowerof
investigationofoffencetotheCentreandtheEntryNo8oftheUnionListentitled"CentralBureauof
Intelligenceand Investigation"wasincorporated notto grantthatpower.Theframersmighthave
consideredthat,inafederalsystem,givingpowerofinvestigationintooffencestotheCentremayaffect
adverselytherelationbetweentheCentralandtheStateGovernments.Inthisregard,itisworthnoting
thattheinvestigationsconductedbytheCBIwithintheStateterritoriesareonlywiththeconsentofthose
Governmentsasprovidedinsection6oftheDelhiPoliceEstablishmentAct,barringexceptionsbythe
ordersoftheConstitutionalCourts.

TheHigh CourtofGauhati,in NavendraKumarvs.Union ofIndia10,whileconsidering the
ConstitutionalvalidityoftheCBI,hastakentheConstituentAssemblydebatesintoaccounttotest
whethertheframersoftheConstitutionweresupportiveoftheideaofformationofaninvestigating
agencyatnationallevelandheldthatinvestigationintoanoffenceisintherealm oftheState,thoughthe
decisionholdingthattheCBIlacksConstitutionalbackingwasbasedonothergroundstoo.

Hence,thescopetochallengetheConstitutionalvalidityoftheNIAActisnotexhausted.

AreNIAOfficersNotPoliceOfficers?

Onlypoliceofficersareempoweredtoinvestigatetheoffences,generally.EntryNo.2intheState
ListisPolice.Policeinthiscontextdoesnotmeanmerelythemattersrelatedtosecurity.Entirepolice
functionssuchastheestablishmentofpoliceforce,theinvestigationandprosecutionofoffencesand
themaintenanceoflaw andorderwouldcomeunderthepurview oftheterm policeinthisitem.The
officersoftheNIAaregivenpowertoinvestigatetheoffence,andhencetheyarenow doingpolice
functionssansthenamepolice.InviewofEntryNo.2inListII,thereisnoscopefortheestablishmentof
policebytheCentre,exceptasprovidedinEntryNo.2AofListI.

ScopetoAmendtheNIAAct.

OntheonesideitrenderspossibletochallengetheConstitutionalvalidityoftheNIAActanewin
theaforesaidterms,and,ontheother,ifatallitisfoundthattheformationofsuchanagencyisvalidas
the poweremanates from the ConcurrentList,as perthe scheme ofthe Constitution,the State
GovernmentswouldbeatlibertytoamendtheNIAActtowaterdownitforrequiringtheCentretoseek
theirconsentbeforereroutingtheinvestigationofsuchoffencesto theNIA.Naturally,ifsuchan
amendmentcreates anyconundrum bygoing repugnantto the originalenactmentmade bythe
Parliament,itmaynecessitatetheassentofthePresident,asenvisagedinArticle254(2).Anyhowthe
StateLegislaturesenjoysuchapower,Ibelieve.UnlesstheStateGovernmentsgetarightofaudience
overtheissue,inthelongrun,thefederalsystem ofgovernanceofournationwillbebadlyaffectedand
alsoitwillbeabigquestionwhattheprospecttheAnti-TerroristSquadsofvariousStateGovernments
can create,when the CentralGovernment,attimes,authoritatively and arbitrarily redirects the
investigationtoNIA?
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