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Itisthewrongfulactthatconstitutesoffence,buteverywrongfulactneed
notbeanoffence.Onlythoseacts,whichareclassifiedasoffencewillinvite
punishment.And,ifatalltheact,perse,isdesignatedasoffence,incertain
conditions itwillbe justifiable.To putitdifferently,those acts,which are
otherwise offences are not offences in certain situations.The ‘general
exceptions’containinginIndianPenalCode(IPC)issuchasituation,andbyits
operation,theactoromissionofaperson,whichwouldconstituteanoffence,
wouldmakethatactnooffence.Theshort,butinterestingquestionposedinthis
essayiswhetheranydutyiscastupontheinvestigatingagenciestoinvestigate
also into the generalexceptions thatmayexonerate the wrong doerfrom
culpability.Or,wheretheinvestigatorfindsduringinvestigation,that,anyofthe
generalexceptionsareapplicabletotheactdone,shouldheopttoprosecutethe
wrongdoercompellinghim toprovehisdefenseintrial,else,canhereportthe
Magistratethattheactdonebythepersonisnotanoffenceinview ofthe
applicationofgeneralexceptions.Inanycase,whatistheambitofsection105
oftheIndianEvidenceAct,1872(IEA).Thoughthistopicistouchedoftenbythe
topcourts,thelaw ontheinvestigationintothe“GeneralExceptions”isnot
developedperfectly,andtherearedivergentopinionsamongthecourts.Hence,
myeffortisto examineabouttheroleoftheinvestigatorinacaseunder
investigation,where“GeneralExceptions”haveapplication.

Incriminaljusticedeliverysystem,notonlytheimpartialandfairtrial,but
the properinvestigation into the commission ofoffence also has a very
importantroletoplay.Theinvestigationintotheoffencemustbedoneforthe
purposeofunearthingthetruth.

DenotingthequalityofinvestigationtheSupremeCourtsaid:

36."Thequalityofanation'scivilisation",itissaid,"canbelargelymeasured
bythemethodsitusesintheenforcementofcriminallaw"andgoingbythe
mannerinwhichtheinvestigatingagencyactedinthiscasecausesconcern
tous.Ineverycivilisedsocietythepoliceforceisinvestedwiththepowersof
investigationofthecrimetosecurepunishmentforthecriminalanditisin
theinterestofthesocietythattheinvestigatingagencymustacthonestly
andfairlyandnotresorttofabricatingfalseevidenceorcreatingfalseclause
only with a view to secure conviction because such acts shake the
confidenceofthecommonmannotonlyintheinvestigatingagencybutin
theultimateanalysisinthesystem ofdispensationofcriminaljustice.Letno
guiltymangounpunishedbutlettheendnotjustifythemeans.TheCourts
mustremaineveralivetothistruism.Properresultsmustbeobtainedby
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recoursetopropermeans-otherwiseitwouldbeaninvitationtoanarchy.1

As said bythe Apex Court,“underthe Code investigation consists
generallyofthefollowingsteps:(1)Proceedingtothespot,(2)Ascertainment
ofthefactsandcircumstancesofthecase,(3)Discoveryandarrestofthe
suspectedoffender,(4)Collectionofevidencerelatingtothecommissionof
theoffencewhich mayconsistof(a)theexamination ofvariouspersons
(includingtheaccused)andthereductionoftheirstatementsintowriting,ifthe
officerthinksfit,(b)thesearchofplacesofseizureofthingsconsidered
necessary forthe investigation and to be produced atthe trial,and (5)
Formationoftheopinionastowhetheronthematerialcollectedthereisacase
toplacetheaccusedbeforeaMagistratefortrialandifsotakingthenecessary
stepsforthesamebythefilingofacharge-sheetundersection173.”2

Theformationofopinionoftheinvestigatingofficertodecidewhetherthe
accusedmustbeputtotrialhastobedoneconsideringtheentireevidence
collectedbyhim,whichincludefactsfavorabletoboththecomplainantandthe
accused.

ChapterIV(s.76to106)oftheIndianPenalCode,1860(IPC)dealswith
eachandeverysituation,wherethegeneralexceptionshaveapplication.The
situationsinclude‘mistakeoffact’to‘rightofselfdefense’.Theacts,which
constituteoffences,evenifitcausesinjurytoanyperson/s,ifdoneinrelationto
generalexceptions,suchasmistakeoffact(asmentionedins.76),actsofjudge
(asmentioned ins.77),accident(asmentionedins.80),actofchild (as
mentionedins.82and83),selfdefense(asmentionedins.96to106)etc.are
notoffences.In short,none ofthe acts which are specified as offences
throughouttheIPCareoffencesifthoseactsaredoneonthegroundofanyof
theexceptions.TheexampleforanexceptionsaidbyLordMacaulaywasas:-
“SoifZembracestheMahomedanreligion,andconsentstoundergothepainful
ritewhichistheinitiationintothatreligion,thosewhoperform theriteoughtnot
tobepunishedforinjuringZ’sperson.3”Sincesuchactsarenotoffences,the
investigatingagencycannotprosecutethepersonwhocommittedit.

InsteadofrepeatingaboutthegripofChapterIVoneveryotherdefinition
ofoffences,thelawmakersalsoenacteds.6ofIPC.AllthesectionsinIPC
defining offences are to be read conjointlywith s.6.Section 6 says that
“throughoutthisCodeeverydefinitionofanoffence,everypenalprovision,and
everyillustrationofeverysuchdefinitionorpenalprovision,shallbeunderstood
subject to the exceptions contained in the Chapter entitled “General
Exceptions”,thoughthoseexceptionsarenotrepeatedinsuchdefinition,penal
provision,orillustration.”Itcanthenbeunderstoodthatforeveryactofoffence,
itisnecessarythatthatactwasdonedevoidofanygroundforanexception.E.g.

1.RampalPithwaRahidasvs.StateofMaharashtra(1994CriLJ2320)
2. H.N.Rishbudandvs.TheStateofDelhi:AIR1955SC196
3. TheWorksofLordMacaulay-NoteB‘OntheChapterofGeneralExceptions’
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TheallegationisthatAcausedhurttoB.Tobecometheactofhurtanoffence,it
mustbeunderstoodthatAcausedhurttoBnotasamistakeoffactthathewas
boundtocausehurt,itmustbeunderstoodthatAdidnotactasaselfdefence,it
mustbeunderstoodthatatthetimehecausedthehurtAwasnotsufferingfrom
unsoundnessofmind,thatAdidnotactinresponsetotheconsentgivenbyB
andsoon.

Let’sreadsomeoftheimportantjudgmentsonthistopic.InBapu@
GajrajSinghvs.StateofRajasthan4,theSupremeCourtopinedthat“Theonusof
proving unsoundness ofmind is on the accused.Butwhere during the
investigationprevioushistoryofinsanityisrevealed,itisthedutyofanhonest
investigatortosubjecttheaccusedtoamedicalexaminationandplacethat
evidencebeforetheCourtandifthisisnotdone,itcreatesaseriousinfirmityin
theprosecutioncaseandthebenefitofdoubthastobegiventotheaccused.”
Hence,inBapu’scasetheSupremeCourtmadeitclearthatthenon-investigation
intothementalconditionoftheaccused,inappropriatecases,willcausedoubt
in the prosecution case.Anotherdecision which talks aboutthe scope of
investigationintothegeneralexceptionisA.K.Chaudharyvs.TheStateof
Gujarat5,inwhichtheHighCourtofGujratopinedthat“thegeneralexceptions
providedunderChapterIVoftheCodemakesitclearthattheintentionofthe
legislaturetokeepsuchactionswhichareprovidedinthecategoryofgeneral
exceptions,outofthesweepofvariousoffenceswhicharemadeaspunishable
underIPC”andtheCourtheldthat“inconsideringthatwhetheraccusation
madeinthecomplaintmakesoutacaseforcommissionofoffenceornot,the
police while reaching to the prima facie satisfaction ofsuspecting the
commissionofcognizableoffence,cannotignorethegeneralexceptionas
providedunderIPCasperChapterIVofIPC.”

ThedecisiondedicatedtothistopicwasdeliveredbytheHighCourtof
KeralainShibuvs.StateofKerala6.SpeakingfortheDivisionBench,K.Hema,J
observedthat“areadingofSection 6 IPCanditsobjectmakesitabundantly
clearthatapenalprovisionoradefinitionofeveryoffenceunderIPCcannotbe
readdetachedfrom the"GeneralExceptions".Butthisisseldom done,despite
the mandate underSection 6 ofIPC.A reading of"GeneralExceptions"in
ChapterIV ofIPC read with Section 6 IPC makes itclearthat"General
Exceptions"aredraftedinsuchawaysothatitshallapplytoeverypenal
provisionordefinitionanoffenceunderIPCandillustrationthereto”anditisso
heldthat“wheneveranoffenceunderIPCisallegedlycommittedbyaperson,
theinvestigatingofficermustsatisfyhimselffirstthattheactoractsallegedly
committedbyhim constituteoffenceasperdefinitioninIPC.Hemustalso
ascertainwhethersuchactoractsconstitutetheparticularoffence,ifthe
definition ofsuch offence is read and understood,subjectto "General
Exceptions"containedinChapterIVofIPC.Merelybecausecertainactoracts

4. (2007)8SCC66
5. MANU/GJ/0581/2005
6. 2013(4)KLT323
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committed byaccused constitute an offence as perdefinition underIPC,
investigatingofficershallnotmechanicallylaychargeagainstanypersonfor
suchoffence,forthemerereasonthatthoseactsconstituteoffenceasdefined
inIPC.Heshallfurtherconfirm thatanoffenceismadeoutagainstaperson
despite whatis contained in the GeneralExceptions etc.,because ofthe
mandateinSection 6 IPC.”AfterhavinggivenveryvalidreasonsinShibu’scase,
itwasheldthat“provisionscontainedinChapterIV IPC titledas"General
Exceptions"donotmerelyprovideanydefencetoanaccusedatthetrial.Such
provisionshavegreatsignificanceevenattheinvestigatingstageitself.An
investigatingofficerwillhavepowertofileafinalreportagainstaperson
allegingcommissionofanoffenceunderIPC,onlyifhefindsoninvestigation
thatanoffenceiscommittedbysuchperson.”

AnotherdecisiononthissubjectisP.Pugalenthivs.StateofTamilNadu7

whereintheHighCourtofMadrasspeakingthroughS.Nagamuthu,Jheldthat,“it
iscrystalclearthattheanoffenceeitherculpablehomicideormurderas
definedunderSections299and300ofI.P.C.arealsosubjecttotheexceptions
containedinChapterIVtitled"GeneralExceptions".Section96ofI.P.C.declares
thatnothingisanoffencewhichisdoneintheexerciseoftherightofprivate
defence.Section100statesastowhentherightofprivatedefenceofbody
extendstocausingofdeath.Thus,duringthecourseofinvestigation,ifthe
policeofficerfindsthattheactoftheaccusedfallssquarelywithintheambitof
Section100ofI.P.C.then,hecannotfileapositivefinalreporttotheeffectthat
anoffenceeitherunderSections302or304I.P.C.hasbeencommitted.”

InA.K.Chaudhary’scase(supra)alsoitwasheldashereunder:

“..ifthePolicefindsthattheallegationsmadeinthecomplaintonitsfacevalue,
iftaken,maynotfallinthecategoryofgeneralexception,asprovidedunderIPC,
itmayfurtherinvestigateintothematter,andaftertheinvestigation,ifthecase
isfound to be notfalling into generalexceptions,the Police mayfurther
proceedforinvestigationbyinterrogation,etc.Therefore,thereisnosubstance
inthecontentionraisedthatwhileproceedingforinvestigationofacomplaint
inrespecttocognizableoffence,thegeneralexceptionsarenotatalltobe
consideredbythePolice.Ifsuchacontentionisaccepted,itwouldresultinto
treatingalltheactionsasoffence,thoughotherwiseareoutofthecategoryof
offenceinview ofthegeneralexceptionsprovidedunderIPCandsuchwould
alsoresultintonullifyingtheeffectofprovisionsofIPCprovidingforgeneral
exceptions.8

Sowhenitisfoundintheinvestigationthattherewasexerciseofrightof
privatedefenceonthepartoftheaccused,astheactdonebyhim doesnot
amounttoanoffence,hecannotbeprosecuted.

7. MANU/TN/0782/2016
8. A.K. Chaudhary and 2 Ors. vs. The State of Gujarat and 2 Ors. (GUJHC) :

MANU/GJ/0581/2005
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Dr.ArijitPasayat,J,onthistopicopinedthat“section80IPCisapartof

ChapterIV IPC dealingwith"GeneralExceptions".The"generalexceptions"
containedinSection76to106makeanoffenceanon-offence.The"general
exceptions"enactedbyIPC areofuniversalapplicationandforthesakeof
brevityofexpression,insteadofrepeatingineverysectionthatthedefinitionis
tobetakensubjecttotheexceptions,theLegislaturebySection6IPCenacted
thatallthedefinitionsmustberegardedassubjecttothegeneralexceptions
arepartofdefinitionofeveryoffencecontainedinIPC,buttheburdentoprove
theirexistenceliesontheaccused”.9

Now,let’sexaminetheambitofsection105ofIEAinsuchcases.Section
105isasfollows:

“Burdenofprovingthatcaseofaccusedcomeswithinexceptions.—Whena
personisaccusedofanyoffence,theburdenofproving theexistenceof
circumstancesbringingthecasewithinanyoftheGeneralExceptionsinthe
IndianPenalCode,(45of1860),orwithinanyspecialexceptionorproviso
containedinanyotherpartofthesameCode,orinanylawdefiningtheoffence,
isuponhim,andtheCourtshallpresumetheabsenceofsuchcircumstances.”

TheSupremeCourt,inmanyacase,explainedthegamutofsection105of
IEA.InK.M.Nanavativs.StateofMaharashtra10,itwasobservedthus:“When
anaccusedreliesupontheGeneralExceptionsintheIndianPenalCodeoron
anyspecialexceptionorprovisocontainedinanyotherpartofthePenalCode,
orin any law defining an offence,s.105 ofthe Evidence Actraises a
presumptionagainsttheaccusedandalsothrowsaburdenonhim torebutthe
saidpresumption.UnderthatsectiontheCourtshallpresumetheabsenceof
circumstancesbringingthecasewithinanyoftheexceptions,thatis,theCourt
shallregardthenon-existenceofsuchcircumstancesasprovedtilltheyare
disproved.”

Onaplainreadingofthesectionaswellastheillustrationsitmakesusto
feelthatthereisnoescapefrom theclutchesofthecriminalliabilityunlessthe
accused(whoclaimsthathiscasecomeswithintheexceptions),provesthe
existenceofgroundfor“GeneralExceptions”.Thechanceofprovingsuchacase
happensduringthetrialonly,therefore,chargeandtrialwouldbethemandate.
Thelaw isveryspecificthatthecourtshallpresumethenon-existenceof
availabilityof“GeneralExceptions”.Thisisthecontextwhere,aSingleBenchof
theHighCourtofKerala,withoutadvertingtoShibu’scase(supra)heldthat“the
ingredientsofSection84oftheIndianPenalCodecanonlybetakenasa
defenceduringtrial.ItisnotpossibletothrowouttheFinalReportinacaseon
thegroundthattheconcernedaccusedwassufferingfrom legalinsanity.The
legalinsanityhastobeprovedbytheconcernedaccused,whoisharpingupon

9. ShankarNarayanBhadolkarvs.StateofMaharashtra:2004CriLJ1778
10.AIR1962SC605
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suchadefence.”11

Aclosereadingofs.105vouchsafethattheapplicationofsection105
worksinadifferentdomain.Theprimeconditiontogiveroletos.105isthat
theremustbeapersonaccusedofanoffence.Andhemustclaim thathiscase
comesundertheexceptions,butinacase,wheretheinvestigationitself,oreven
theallegationitselfclearsthattheperson,whocommittedthewrongfulactwas
protectedbythe“GeneralExceptions”,hecannotbemadeanaccused.So,in
suchacase,thescopeofattractingsection105isoutofplace.InShibu’scase
(supra)theHighCourtofKeralaheldthat“Section105ofEvidenceActrelatesto
burdenofproofinaproceedingsbeforeCourtandnotelsewhere.Whateveris
contained in Section 105 ofEvidence Actrelating to burden ofproofis
applicableonlyinaproceedingbeforeCourtandnotbeforeinvestigatingofficer
oranyotherauthority.Section105ofEvidenceActisnotapplicableduring
investigation.Theinvestigatingofficeristherefore,notcompetenttodrawany
presumptionofsanitybyvirtueofSection105ofEvidenceAct.Theaccusedis
also notunderany obligation to discharge any burden ofproofbefore
investigatingofficerthathewasmentallyunsoundduringinvestigation.”

InP.Pugalenthi’scase(supra)TheHighCourtofMadrasalsoheldinthe
aboveparlancethat“forarriving atsuch aconclusion thattheactofthe
assailantsfallssquarelywithintheambitofSection100oftheCode,duringthe
courseofinvestigation,thepoliceofficerisnotconcernedwithSection105of
theEvidenceAct”.12

From allthe above itis clearthatthe investigating officer,during
investigation,ifrealizes thatthe accused was doing the offending actby
resorting to orbyavailing ofanyofthe benefits provided under“General
Exceptions”,hehasaboundendutytofurtherinvestigateintothatdirectionand
reporttheMagistratethattheactdonebythepersonisnotanoffence,because
“thedutyoftheInvestigatingOfficersisnotmerelytobolsterupaprosecution
casewithsuchevidenceasmayenabletheCourttorecordaconvictionbutto
bringouttherealunvarnishedtruth.”13Thepowerofcourttotakecognizanceof
offenceeveninacasewheretheinvestigatingofficeropinesthattheactofthe
accuseddoesnotcomeunderthepurviewofoffenceisnotignoredhere.
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11.AshokKumarR.vs.StateofKeralaandOrs.(KERHC):2016CriLJ4765
12.P.Pugalenthivs.StateofTamilNaduandOrs.(MADHC)MANU/TN/0782/2016
13 JamunaChaudharyandOrs.vs.StateofBihar:(1974)SCC(Cri)250
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